
m
Bank of America

Irwin L. Gubmen
Senior Vice President and
Associate General Counsel

lApl Department 3017

RECEIVED
APR 17 1991

POUCY & RULES DIVISION

April 1~, 1991

ORrt:'~ 1\ , J\L.. \:';d\:I'\

fILE

Federal Communications Commission
1919 M street NW
Washington, DC 20554

Re: Security Interest in FCC Licensee's Rights

We understand you have asked for comments regarding
proposals that the FCC clarify its policy and position
regarding the ability of a creditor of a broadcast licensee
to obtain a security interest in the licensee's rights under
its FCC license.

We are aware that at least two Petitions for
Declaratory Rulings on this issue have been filed 11 and
that at least one other may be filed, all of which go into
detailed analyses of legal precedents. Rather than
duplicate those efforts, we thought it might be useful to
review with you some ideas that might allow the pUblic
interest and controlling legal principles to be reconciled
with the needs of broadcasters and financial institutions
extending credit to them.

1. In re Petition for Declaratory Ruling that Lenders
May Take a Limited Security Interest in an FCC License,
filed February 21, 1991 (MMB File No. 91-0221A) (the "Hogan
& Hartson Petition) and In Re Seller Financing of Broadcast
Station Transfers, filed September 21, 1987 (MMB File No.
87-0921A) (the "Crowell & Moring Petition").
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Clearly, no licensee owns the airwaves over which it
broadcasts, or even the right to a perpetual license to use

. those airways. However, in every licensing situation, the
relevant public authority must decide whether the licensee
has the right to transfer its license, subject to the power
of the agency to disapprove the transfer if the transferee
does not meet established criteria. If the licensee is
permitted to make such a transfer, that right - while not
constituting ownership of the relevant public property - is
a significant private property right that the licensee can
realize for its benefit by selling or borrowing against its
value. In the airline industry, for example, some airlines
have alleviated substantial financial difficulties (and
thereby been able to continue to render service to the
pUblic) by selling takeoff and landing 'slots' and
international route authorizations.

In the broadcast industry, many licensees have financed
acquisition of capital equipment to render or improve
service by pledging stock and tangible assets to financial
institutions. However, we understand some recent cases
(Stephens Industries, Inc. v. MCClung, 789 F. 2d 386, 390
(6th Cir. 1986) and In re Smith, 94 B.R. 220, 221 (Bankr.
M.D. Ga. 1988) and In re Oklahoma City Broadcasting Co.,
d/b/a KGMC-TV, Debtor, 112 B.R. 425 (Bankr. W.O. Ok1. 1990)
have refused to recognize the validity of security interests
in FCC licenses, to the detriment of the financial
institutions that extended financing to the licensees in
reliance on the value of the licenses. The adverse impact
on the financial institution is explained in the Hogan &
Hartson Application (p.4).

Before these cases, we had thought a lender might be
able to obtain a meaningful security interest in the
licensee's rights in the license (as distinct from a
security interest in the license itself) by allowing a
secured lender, in the event of a default by its
borrower/licensee, to exercise the licensee's rights under
existing regulations such as 47 CFR 22.39(C). That
regulation (and comparable provisions for other types of
broadcasters) allows a licensee to sell its stock or
partnership equity to a new owner who would be SUbject to
approval by the FCC in a proceeding in which the FCC "will
not consider whether the pUblic interest, convenience and
necessity might be served by the transfer, assignment or
disposal of the permit or license to a person other than the
proposed transferee or assignee." (47 CFR 22.39(c». I
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enclose a copy of a summary of this analysis which we
discussed with the FCC staff in April, 1983.

It is our suggestion that since there seems to be no
question that the licensee has a protected economic interest
in the FCC license, the licensee should be able to grant a
meaningful security interest in those rights to a financial
institution in order to obtain financing to operate or
acquire its broadcasting business. Since the courts have
cast doubt on the ability of the financial institution to
protect itself from claims of other creditors, if the FCC
perceives that the availability of secured financing is
beneficial and wishes to provide a framework to give
financial institutions the protection they need when the
unsecured credit of the borrower is not sufficient, the FCC
should establish procedures to allow the secured creditor to
exercise its borrower's rights to transfer the FCC license,
if the borrower defaults on its credit obligations.

Thank you for considering our views in this matter.

Sincerely yours,

~~4~
Irwin L. Gubman
Senior Vice President and
Associate General Counsel

FCCLTR
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BY COURIER

LEGAL DEPAR-:-\,:NT
World ~eaCC"3~n

(415) 622·28:15

April 1, 1983

F

Harion MacRae, Esq.
Vice President
Office of the Washington Representative
Bank of America National Trust and

Savings Association
1800 K. Street, N.W.
Suite 900
Washington, D.C. 20006

Re: Security Interests in Operatin~ Equipment
of FCC Licensees

Dear Marion:

I enclose the "talking papers" we discussed, together
with copies of the FCC ~egulations and proposed financing
agreement condition and covenant referred to therein. Please
present these to the appropriate staff menbers of the FCC at
your conference.

As we discussed, 47 eFR §22.39(c) gives us comfort that
the FCC is not permitted to go to comparative hearings, but
we need confirmation of that, assurance that private fore­
closure is available under 47 eFR S22.39(d), and that we
can obtain appropriate FCC order confirming our right to deal
with the pledged stock of the licensee in the event of a
financing agreement default.

Many thanks for all your help. If you need to reach
me, please feel free to call me at home (415) 924-7615.

Sincerely,

e~
Peter Leiter

PL: sad
cc Richard G. Lyon

Elaine K. Randolph
William R. Nusbaum
Marie F. Hogan
Knox M. cologne, III.
Irwin L. Gubman

BANK OF AMERIC,,\ NATIONAL TAUST AND s"\VINGS ASSOCIATION. 555 CALiFORNIA STFlEET • ec~ :i7~ • SAN FRANCISCO. C,,\LIFC;:',;, ~137
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BANKOFAMERICA

SAN FRANCISCO HEADQUARTERS

April 6, 1983

Re: Effectiveness of Security Interest in
Cellular Mobile Telephone Systems

1. We plan to finance purchases of cellular mobile
telephone system switching and base station equipment.

2. In case of a default, in order to realize the
necessary economic value of the equipment, we need assurances
that we can sell the equipment and all premises and facilities
necessary to operate the equipment in commercial 'service at its
original location.

3. Because the FCC operating license is required to
operate the equipment at its original location, we need
assu~ance tha~ the FCC will agree to and sanction the transfer
of control, ~nd will not revoke the FCC operating license if we
sell all the voting stock ~]Oirtfiership~~~J~1rofthe licensee
to a new owner, provided only that the new owner has the
)financial and technical ability required under and otherwise
complies with FCC regulations.

4. A licensed operator is permitted to sell its stock or
partnership equity to a new owner under-the change of control
procedur.s authorized by 47 eFR 22.29 and 22.39. In such a
proceeding the FCC "will not consider whether the public
interest, convenience, and necessity might be served by the
transfer, assignment, or disposal of the permit or license to
a person other than the proposed transferee or assignee."
[47 CFR 22.39(c»). We assume this policy is based on the
judgment that this incentive to capital investment by the
license. serves the public interest.

5. We submit that as a pledgee of the stock or equity of
a licensed operator we should also be permitted to sell to a
new owner under procedures SUbstantially the same as the
owner/pledger.

6. We propose to require the owners of 'the licensee to
pledge their stock or partnership equity to us as additional
collateral for our financing. If a default occurs we would
wish to have the right to sell the stock and the collateral by
private (nonjudicial) foreclosure, at public auction or noticed

BANK OF AMEAICA NATIONAL TRUST AND SAVINGS ASSOCIATION. BANK OF AMERICA CENTEA. SAN FRANCISCO, CALIFORNIA 9"'37
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private sale, pursuant to the debtor protection requirements of
the Uniform Commercial Code. A condition of sale would be that
the buyer obtain all necessary FCC approvals. Our financing
agreements would include a covenant by the licensee to join in
the application of the buyer at our private foreclosure sale.

7. Subject to the informal advice we now seek, we
anticipate asking for an opinion that under the FCC regulations
applicable to cellular mobile telephone systems:

a) the FCC would permit us to sell and transfer
ownership and control of a licensee as outlined above;

b) the FCC would not revoke, suspend or refuse to
renew the FCC operating license without notice to us and a
reasonable time to arrange for the sale of the pledged
collateral and the licensing of the new owner as outlined
above; and

c) the FCC would permit an amendment or supplement
to the relevant application and will issue an appropriate order
confirming the procedure outlined above.

8. If the procedures outlined above are not available, we
then wish adv~ce as to what other procedures may be available
to protect the value of the operating assets of the licensee to
a secured lender or finance lessor.

BANK OF AMERICA NATIONAL TRUST AND SAVINGS ASSOCIATION



(5) ContaIns a cerUflcale of 5ervlce
.howlnl t.hl\t II. has been mailed to lhe
applicant no IIIleI' I.han the dnte of

· nllnC t.hereof wllh the Commls.'o:lon.
· (b) The Commls."Ilon will CIMl:lfy All

I InformAl obJections:
· (1) Any l)cUllon 1.0 df!ny nul r11t'd In

IlcC'urdJ\nee wll.h pJlra~rn.IJh (1\) or 1.1.1"
"cellon:

(2) Any IJr.IIUon lo dC'ny (or for
i olhr.r rorm.. of rellcn I\n l\1'1.1lr."Uon to
• Which t.he t.hlrty (30) dlly public nolice
I period of , 22.21(b) clOl'R not. I\lml,: or

(3) Any con"nents on. or obJer-lIons
',to. t.he grant. 01 an appllcaUon (olher
tlUlIl t.he IssuanC'e of a lIeenAt! pur5U­
'lilt. to a con.'lt.rucl.lon p('rmlU where

, t he comments or obJl'ctlon8 do not.
conlorm to elthtt PArllRraph (ft) 01
t.hls section or oUler Commlulon rules
and requlremen.....

(c) The Commission will consider In­
formal obJect.lons. but. will not neces­
.arlly dlsculIS t.hem apectrlcaJly In a

• 22.30 Oppnrclllon In .ppll~.lIrtn... formal opinion 1(:

(a) Pet.lUons t.o deny (fncludh'l( pet.l- (U The Informal objection Is flJed at.
\.Ions for 'other forms of relief) and reo least. one day before Commission
slJOnslve plelldlnRR lor Commls."Ilon action on t.he application: and .'
consideration must.: • (2) The Informal obJectIon" signed

(J) Idenury the ftpplleRtlon or "ppll- I by the submitting person (or his repre-
eatlons (\ncludlnl IlPIJllel\nt.·s namc. septatlft) and discloses his ln~rest..__ :
sLatlon Jocl\Uon. CommIssion me num· .
bers and rl\dlo service InvolYed) wlt.h
WhIch II. Is concerned:

(2) Be flJed In accordanee with the
pleadlnl limitations. IIl1nc periods,
and other "IJPlleable 1>1'0v"lons or
111.41 throueh 1.52;

(3) Contain apecillc alleeat.lons of .
fact. (except. for those of which official
notice may be t.Rken), which shan be
supported by affIdavit. of • person or
persons wlt.h persona' kno1L'ledge
thereof. and which shall be sufficient.
t.o demonstrat.e t.hat. t.he petitioner (or
rr.spondent) Is A parly In Int.erCllt. and
thl\t a Irant. of. or olher Commission
action reludln.. the al,pl1catlon
would be prIma fACie Inconslslent. with
t.he public Int.erest:

(4) Be flied wlt.hln thlrt.y (30) daYli
"ncr the dille of publle notice An­
nouneln. the Rccept.Rnce lor riling of
any such I\PI,lIcl\tlon or major amend·
ment. lhcrelo (IInless lhe Cotnmb;.,lon
otherwise extends t.he IIl1nl deadline):
and

mnklnJ( purposes will be det.erndned Ilt.
such Ume as the quesLlon mllY lullIiC In
In·I\PIJroprlllt.e rate proceedln,.] An
Ilrmlzcd accounLlnl shal:-lJe submlt.led
10 sUIJPort. the amount. of consIderA­
tion Involved excel't. whcre Huch con­
o;lclerAtlon (Includlllg t.he fall' market.
\"Illue of any non·cl\."Ih considerAtion)
Ilrornh,cd or recelvcd doCII nnt. exec-ed
'''It! LlloIJllnnd doIIn.r" (SI.UOO,OO).
Whcre con"lderalion Involve" a fll\le of
'''1'1111 Ie" or IIwrRcr of InlrtC'lll.... lht'! ftc·
r'llI11l111" IIhl\lI ,:1t1nrl)' IclC'lILlfy lIn\t

• IInrllon o( the cCJlUlldt!ralloll Illlocalc!cI
lor 511ch (l\cIIlUcli or Inlerests And Ade·
'''lied dell(!rhlUon thereof. Incilldlnr.
""I\tnl\led fl\lr IIIArket. VAlue. The Com­
mls.',:lon will not. presume an a&:ree·
mt'nt. (or undcrstandlng) to be prima
facie contrary 1.0 the publle Int.erellt
IOlely bceAu"e It. Incorporales Anllllulll
'.rf!emcnt. lo wllhdrllw pendlnR I\Pllll·
callon(s). IUnendmenl<.). petlUon(s).

pleadlng(s), or any con,blnat.lon t.here­
of.

(d) The prlnclpl\,s·to Any Agreement
or tlllderslnndlnlC subject to litis 1IC!C'
lhlll Iihnll comply with t.he sl.l\nclllrds
of parar.rl\lJh (e) of Utls section In Ie·
cord:mcc wll.h lhe following pro«'
dlll'c:

(I) Within t.en (10) day. afler enter·
Ing Into the aRreement.. tho parUes
thcrelo 1'111\11 Jolnl.ly noUfy the Com­
mls~lon In wrlLlnR o( lho exl..lenco Illd
Kc!,u:rnl I.f~rmll of "tlch a({reelnent. lht
Idelllll.y of all of t.ht'! '.n.rLlch.an.... I\11d
till! 1I1'I,IIc'nUonll Involvrcl:

(2) Within I.hlrl.y (:10) day" nfl.r.r en·
t.N"": Illto lh., I\llrm!Jn,ml.. the IJRrlles
lIlC'rc:lo llhnll fIIen.ny lJr(mo:red "IJ,JII·
cl\lIon I\mendmenLH. 1I10llol,". or rf'
'11Ielll:l tOltcl.her wllh a COIJ}' of lht
III:reement whleh elcarly sets forl.h all
t.erms and provisIons. and such olhef
facls I\nd "!h(otlnallon as nt~ccssarY '0
sat.l::(y thc st.'\Ildl\rds o( IJAral!rl\l,h (cJ
of thill sccUon. Such submls.'llon shall
be nccoml.anlcd by I.he cerl.lflcatlon b)'

lIU1c1avll of each principal t.o t.he It:•.~
llr.rc'c~U1cnl. dc~clarlnlC lhal. tht'! lIt.at.f!·
1II1'II1s mnde ,nc trlle, cmn"lele. ""d
"l'rreet to the best. of theIr kno~'ledRe
:",c1 belief. and are made In ftoOO falt.h.

(3) The Commission may rccluest.
AOY furlher Inrormal.lon whleh In Its
,"dr-mcllt. II. bellevell Is necessary (or a
c11"ermlnatlon under paralraph (e) of
'his sccllon.

(c) The CommL~lonwlllllrant. an ap·
Illlcat.loll (or apl,lIcl\UOns) Involved In
'he ngrecmenl. (or underst.andlng)
oll'y If It. finds upon examination of
lht' Informl\tlon Hubmllted. And upon
rOllslclcraUon of such other maUers as
may be officIally noUced, t.hAt. the
lll!reemcnt. Is consistent. wll.h t.he
public Int.erest. and the amount. of any
monelary consideration and the cash
,,,Iue of Any ot.her consIderation prom·
Ised or receIved Is not. In excess of
Iho!ie lellt.hnat.e and prudent. costs dl·
feelly assllnable to t.he enllneerlng•.
prclJaraUon. flllnc, and advocacy of
Ihe wllhdrawn, dismissed. or a.nended
IIJIJllcl\Uon(s). an,endmcnL<s). pdl·
1I0n(s). IJlcadlnl(S). or any comblna­
lion t.hereof. Where .uch cosb rt.IJre­
~rnt. lhr. Illtpllcant.·. In·house efforts.
Ihrse cosL"I shall Include only directly
:L,,-,:ll:nahle cos'" And shall exclude t.he
IIIJllllcallon of leneral overhead ex·
Jl('1l!ies. (The t.realment. to be Accorded
'llch cOl1lllderal.lon for Inlersl.l\te rde

"

• 22.2' Owner,,"lp chnn.:t'.. .nel ...:rt'e·
nll'lIb 10 ""'''lid or 10 dis",I".. Drrllcn•
lilln" ur plc..di".:...

(:\) Except as provIded In paracraph
(b) of thIs secllon. appllcanls or nny
ot her parlles In Inlerestto pendhlR Ill)'
pllcatlons shall comply with the provi­
sions of this secllon whenever: .

( I) They pArllclPl\le In IlIlY I\cree·
menl. (or undera;lnmJlnr.) which In·
volvc" llny cClllllhkraUcm prflllll!led or
n'ec'lvee!, dlrcel.l)· or h\tlln'c~lly. Inchlli.
Inl: AllY nl;l"l'I'lH1:lIC. (01' ullllt:n;lllllflhll~)
for mr.rr,r.r of Inll:I·c·,:I" "I' I.Iw reelpro·
cal wll.hclrllwal of aPIJIIc:I\t1on~;:anti

(2) Thc' agreement (or underslnnd·
11lI:) may restlltln either:

(\) A prOIJOsed chr\llge In the owner·
ship of an appllc:mt which would be
CllL'isiCicd lL'l a' major amendmcnt.
under § 22.23. and for which an excm!l­
lion umler '21.31<e) from lhe "Cllt·
oU" rule would be requelilcd; or.

II\) A proposed wlt.hdrawRI. Rmrlld· '\
menI. or dhlluls."IRI of nny nlJIJ!lu·
Ilon(R). Rmr.ndmc:nl.("). "cUUnnfl),
"lendlnR(s). or nny comblnnUon t.hert'.
of. whIch would I.hereby permit tht
gmnl. wllhout. hearIng o( an I\ppllea·
lion l)I'evlously In contested 1l1.l\lus.

(b) The provIsIons of lIl1s seellon
shall not be nlJpllcl\ble to any encl·
neering agreement (or understnndlngl
Which:

( I) Hesolves frequencY confllcl.s with
aulhor!:f,ed st.allons or olher pendllli
Rpplleatlons wll.hout. t.he crel\tlon 01
new or Increased frequency conflicts:
nnd

(2) Does not. Involve any comdclcra·
lion promised or receIved. dlreeUy or
IndIrectly IIncludlnc any merlter of In·
terests or reciprocal wlt.hdrl\wal of liP'
pllcat.lons). ot.her t.han t.he mutmll
benefit. of resolvlnc t.he englneerlnl
conflict..

(c) F~r any qreement. stlbject 10
this sect.lon. the applicant. of an nlJpll·
calion which would remaIn pcndllli
pursuant. t.o sueh an alreemenl. wlllllf
considered responsible for the compll·
ance by a1l part.le5 wll.h lhe IJrocedurt's
o( this secUon.· Fallllre of the parties
lo cOml,ly wlt.h the proeedurcs of lhls
scet.lon shall consUlllt.e a defeel In
lhose aPIJlIclltlons which are Involved
In the agreement and remnln In I

pendinC,tftat.us.



I 22.39 T1'8n~rer of control or .ulgnment
of stnlion authorlzutlons.

Ca) No construction permit or station
license. or any rights thereunder. shnll
be transferred. l15SllrOed. or disposed of
In any manner. voluntarily or Involun·
t.arily. directly or Indirectly. or by
transfer of cont.rol of any corporation
holdlnr such permit or license. to any
person except upon application to the
Commlssiun and upon flndlnr by the
Commission that t.he public Interest.
convenience. nnd necessity will be
served therebY. The treatment to be
accorded acquisition or disposition
costs for Interstate rate maklnr pur·
poses will be determined at such time
u the question may arise In a rate
proceeding.

(b) Requests for t.ransfer of control
or assilmment auLhority shall be sub·
miLtl'!d on the! 1\1'Pllcnt.lon rorm~ pre·
lWl'l\wcl hy I 2:!.11 IIf I hiM rohAllt"r: Imel
IlhlLlI be 1\l!COllllllUllflfj hy Lho Rppllcn·
blu :ihowlllllS rClCtlllre!d by U 22.13. 22.16
and 22.40 of this chapter.

(C) In I\ctlng upon nppllcatlons (or
transfer and 8.&'Ihrnment auLhorlLy Lhe
Commission will not consider whether
the public interest. convenience. and
neceMity might be served by the trans·
fer. asslrnment. or disposal of the
permit or license to a person ot.her
than the proposed transferee or u­
slrnee.

Cd).The Commission shall be notlfled
In wrlling prompUy of the death or
lelAI dlsabilltl' of an Individual permit·
tee or licensee. a member of a partner·
ship. or l\ person directly or Indirectly
In control of n roorporatlon which III a
IwrmILlc!f! or IIc:t!llllco. Within t.hlrLy
(30) days llfLer Lhe occurrence at such
death or lelllLl dlsa.biIiLy. an Rppllca·
tlon In accorelnncc: with lhe provisIOns
of 1,:ullllrRph (\)) or thlM HC'cUon shall
be filed rccllIC!sUnR conHemL to Invoilln.
tary I\ssitmmenL or such permit or Ii.

Title 47-Tele~ommunlcatlo"

cense or for Involuntary transfer or
control of such corporation to &
person or entity legally qualified to
succeed to the forerolng Interesta
under the laws of the place having Ju.
rlsdlction over the estate Involved.
[44 FR 60572. Oct. 19. 1979, &II amended It
45 FR 83492. Be!)'" 25. 1980)

o22.10 ConlllderDtion. In"ol"ln, tran.fer
or Issl,nment application••

Ca) The Commission wtll review &

proposed transaction to determine if
the circumstances Indicate "traffick·
Inl" In licenses or construcLion per·
mlts whenever applications cexcept
those Involvlnr a "TO forma. assim·
ment or transfer of control> for con·'
sent to ualrnment of a common carrl·
er construction permit or license. or
for transfer at control of a corporate
permittee or licensee, Involve faclUties \
which have been operated for lell
than two years by the proposed asslrn·
or or transferor. At Its dlsc:reLion. the
Commission may require the submls·
sian of an affirmative. factual showln.
(supported by affidavits of a person or
persons with personal knowicdr.
thereof> to demonstrate that the pro­
posed assllfnor or transferor hu not
Acquired nn authorl7J\t.Ion or operated
" /I"RLIon for t.ho IJrlnclpal 11IIrJlOllO of
prortLllble ",,10 rather. LhAn public "en·
Icc. This ahowlnl may Include, for ex·
ample, a demonaLrnt.lon that the pro·
polled R.IlIlrnmenL or tranllfer 1M duo to
chanled circumstances Cdescrlbed In
detail) affectlnr the licensee or per·
mlttee subsequent to the acquisItion
of the permit or license. or that the
proposed transfer of radio facUlties II
incidental to a lale of other faclllties
or merler of Interests.

(bJ If a proposed transfer of radio
facUlU.. Is Incidentg,l to a sale of other
faclUUcs or merrer of Interests. any
showlnl requested under part1lIraph

. Ca) of this secLIon shall Include an aG­
dlUonal exhibit which:

(1) OIl":losol completo details u to
the lIale of faclllUes or merrer of inter·
ests;

(2) SeRreRaLel clearly by an Itemized
accounUUlC, the amount of consldera·
tlon Involved In the sale of facilities or
merrer of InteresLa: nnd

Chapter I-Federal Communication. Commissi,
(3) Demonstrates that the amount

of consideration assignable to the
fAcilities or business interests Involved
represents thcl1' faIr market value at
the time or the transaction.

(c) For the purposes of thIs sectIon,
the two year period Is calculated usln-r
the followIng dates <as appropriate):l
or 2;

0) The Initial date of ((rant of the
construction permit, excluding subse­
Quent modifications:

(2) The date of consummation of l\n
IISSlrnment or transfer. if the station
Is acquired aa the result ot an L'lllign·
ment of construction permit or license.
or transfer of control of a corporate
permittee or licensee.
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